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STATEMENT OF THE CASE
A.

Nature of the Case
This is an unemployment msurance benefits case.

The Idaho Industrial

Commission ("Commission") found that Claimant-Appellant Christine Nelson
("Nelson") did not timely file her protest of an eligibility determination by the Idaho
Department of Labor ("IDOL" or "the Department"). Nelson's protest letter was
received by IDOL the day after the appeal deadline and its envelope did not bear a
legible postmark. The Commission concluded that without a legible postmark date on
the envelope, Nelson could not avail herself of the service by mailing rule specified in
IDAPA 09.01.06.012.01. Consequently, the date IDOL received her notice of appeal
was the date of filing. Nelson appeals from that decision.
B.

Course of the Proceedings
Nelson applied with IDOL for unemployment benefits after she quit her job

with The Franklin Group, Inc. ("Franklin") on January 16, 2019. Exhibit, p.3.1
Nelson was denied benefits for leaving her employment voluntarily without good
cause. Exhibit, p.12.
Nelson protested by a letter dated February 26, 2019.

The Department

received Nelson's appeal on March 7, 2017, one day past the due date. Exhibit, pp.16,
24.

"Exhibit" refers to the written record before the IDOL Appeals Examiner, which was included in
the record before the Commission.
1

1

On March 27, 2019, an Appeals Examiner in IDOL's Appeals Bureau held a
telephonic hearing. Tr., p.4, L.6-11. On March 28, 2019, the Appeals Examiner issued
a decision dismissing the protest because it was not filed timely. R., Decision of

Appeals Examiner, p.l. 2
Nelson filed an appeal to the Commission on April 4, 2019. R. Letter from

Claimant. The Commission conducted a de novo review of the record and on May 15,
2019, entered its decision finding, as had IDOL, that Nelson's protest was untimely.
R., Decision and Order, pp.1-9.
On May 20, 2019, Nelson appealed to the Idaho Supreme Court. R., Letter from

Nelson to Commission dated May 20, 2019, p. l.
C.

Statement of the Facts
Christine Nelson worked for Franklin, a retail building supply store, for six

and a half years. Tr., p.10, LL.3-5.
On January 16, 2019, Nelson submitted a letter of resignation to Franklin.
Exhibit, p.23.
Nelson applied for unemployment benefits and on February 20, 2019, IDOL
issued a Personal Eligibility Determination finding that Nelson was ineligible for
unemployment insurance benefits. R. Decision and Order, p. l.

The Personal

"R." refers to the Agency Record prepared by the Commission for the instant appeal. Unfortunately
the pages are not numbered. Throughout this brief, reference will be made to the name of the
pleading or order in the Agency Record, with a citation to the relevant page or pages within that
document.
2
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Eligibility Determination informed Nelson that the last day she could file a protest
was March 6, 2019. Exhibit, p.12-15.
At the hearing before the Appeals Examiner, Nelson testified that her husband
delivered her protest to the U.S. Postal Service on or around February 26, 2019, the
date indicated on her protest letter. Tr., p.7, L.22 - p.8, L.6. See also Exhibit, p.18
(protest letter).

However, IDOL received Nelson's letter on March 7, 2019, as

indicated by the Appeals Bureau's received stamp on her envelope. Tr., p.8, LL.10.

See also Exhibit, p.24. When questioned by the Appeals Examiner about the length
of time between the dates of mailing and receipt, Nelson explained that the post office
in Pocatello, Idaho, where the letter was mailed, sends all of its mail to Salt Lake
City, Utah, for processing:
Q. [Appeals Examiner] ... Why would it take so long if you mailed

it?
A. [Nelson] Why would there be - well, if I mail it it goes down to
Utah and it goes to their distribution center and, then, it comes back up
to Idaho and that's the only - that - I mean the mail runs late around
here.
Q. Okay.

A. So, I don't know - yeah. I don't know why, because that's more
than seven days. I don't know why there is not a post date on that.
Wouldn't they - wouldn't they - put a post date on that Q. You should find -

A. - envelope.
Q.

-- on the mailed document you hope to find a post mark,

yes.
Tr., p.8, LL.10-25.
3

A short while later in the telephonic hearing, Nelson again expressed her
surprise at there being no date on the postmark:

Q. [Appeals Examiner] But you indicated you composed the
document and, then, your husband is the one who mailed it?
A. [Nelson] Yeah. And he mailed it that day. We made sure that
we mailed it within the - the time frame, so that it would get to you and
it stated on the - on the - I then on the - if we contested it, as long as it
had post date, which I'm really surprised that it doesn't show a post
date. It's got something at the bottom, which I think is part of the post
office, but there is no post date. So, I don't know. But he did mail it and
we mailed it within the time frame and, like I said, it goes down - the
distribution center now is down in Salt Lake City, so it goes from
Pocatello down to Salt Lake City and, then, they do whatever and, then,
they mail it to Boise or mail it out to wherever it goes.
Tr., p.9, LL.6-21.
Nelson concluded her testimony about the mailing of her protest by saying, "I
mean I don't know what else to say, other than I do know that we mailed it and I
would say by the post date - or the - the appeals date that's on the - on the letter."
Tr., p.9, L.24- p.10, L.2.
Both the Appeals Examiner and the Commission found that Nelson's protest
was untimely because it was received on March 7, 2019, and the last day to file a
protest was March 6, 2019. Exhibit, pp.12, 14. This conclusion was based on the
undisputed fact that there was no legible postmark date on the envelope containing
the protest. Without a postmark date, Nelson could not avail herself of the date of
mailing rule in IDAPA 09.01.06.012.01. Thus, her protest was filed on date of receipt
by the Appeals Bureau, one day after the filing deadline.
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ISSUE ON APPEAL
Whether the Industrial Commission's finding that Nelson's protest,
which was received in the mail by IDOL one day after the protest
deadline and without a postmark bearing a legible date was untimely
filed, is supported by substantial competent evidence and correct as a
matter oflaw.

5

ARGUMENT

I.
Standard of Review
The Idaho Constitution limits this Court's review of Industrial Commission
decisions to questions of law. Idaho Const., art. V, § 9; Harper v. Idaho Department
of Labor, 161 Idaho 114, 116, 384 P.3d 361, 363 (2016). The Court is "constitutionally
compelled to defer to the Industrial Commission's findings of fact where supported by
substantial and competent evidence." Locker v. How Soel, Inc., 151 Idaho 696, 699,
263 P.3d 750, 753 (2011), quoting Teffer v. Twin Falls School Dist. No. 411, 102 Idaho
439, 439, 631 P.2d 610, 610 (1981).
In conducting its review of Commission findings, this Court will view all facts
and inferences in the light most favorable to the party who prevailed before the
Industrial Commission. Ehrlich v. DelRay Maughan, M.D., P.L.L.C., 165 Idaho 80,
83, 438 P.3d 777, 780 (2019), (citing, Bell v. Dep't of Labor, 157 Idaho 744, 746-47,
339 P.3d 1148, 1150-51 (2014)). Even if the Court might have reached different
conclusions from the facts, it will not overturn the Commission's findings if supported
by substantial and competent evidence. Ehrlich, 165 Idaho at 83, 438 P .3d at 780;
Christy v. Grasmick Produce, 162 Idaho 199, 201, 395 P.3d 819, 821 (2017).
"Substantial evidence is more than a scintilla of proof, but less than a preponderance.
It is relevant evidence that a reasonable mind might accept to support a conclusion."
Ehrlich, 165 Idaho at 83, 438 P.3d at 780, quoting, Christy, 162 Idaho at 201-202, 395
P.3d at 821-822.
6

Although this Court in its decisions consistently defers to the Commission's
findings of fact, it has stated in some instances, "the facts ... are largely undisputed,
[the] case solely presents a question oflaw." Nye v. Katsilometes, 165 Idaho 455, 447
P.3d 903, 907 (2019). See also Page v. McCain Foods, Inc., 145 Idaho 302, 310, 179
P.3d 265, 273 (2008) ("Odd-lot status is a question of law only when 'the evidence is
undisputed and is reasonably susceptible to only one interpretation"'); Henggeler
Packing Co. v. Dept. of Employment, 96 Idaho 392, 394-95, 529 P.2d 1264, 1266-67
(197 4) ("The evidence in this action is undisputed. It is therefore a question of law for
this Court to determine whether the Industrial Commission made a proper
application of the law to the evidence in holding that the appellant was a farm
operator."); In re Pac. Nat. Life Assur. Co., 70 Idaho 98, 104, 212 P.2d 397, 401 (1949)
("The evidence being undisputed and without substantial conflict, it becomes a
question oflaw for this court, as to whether it will support the conclusion reached by
the Board.").

II.
Substantial and Competent Evidence Supports the Commission's Finding that
Nelson's Protest Was Not Timely Filed
The only issue decided by the Commission was the timeliness of the protest
filed by Nelson. R., Decision and Order, pp.4-8. This Court has heard a series of
cases relating to the timeliness of unemployment insurance protests and appeals
dating back to at least 1975. In addition, IDOL has promulgated administrative rules
7

establishing how it calculates the date of filing for a protest of an eligibility
determination using the authority granted under the Idaho Employment Security
Law. Idaho Code§§ 72-1333(2) and 72-1368(1).
In Fouste v. Dep't of Employment, 97 Idaho 162, 540 P.2d 1341 (1975), this
Court evaluated an appeal from an unemployment insurance claimant who had been
found ineligible and attempted to protest that determination after missing her appeal
deadline. This Court held, "the statutory requirements as to the method and manner
of taking an appeal are mandatory and the filing and service of notice of appeal within
the time and in the manner prescribed in the statute are jurisdictional." Fouste, 97
Idaho at 168, 540 P.2d at 1347.
Then in 1989, this Court took up In re Dominy, 116 Idaho 727, 779 P.2d 402
(1989). In Dominy, the Court discussed a predecessor to the administrative rule
relied upon by IDOL and the Commission in this case. The Dominy Court upheld the
dismissal of an appeal of a status determination by an employer relating to two
former workers where the request for an appeals hearing was postmarked after the
expiration of the appeal period. The employer sought to overcome the presumption
created by the postmark on the request for appeal by submitting affidavits from the
employer, his attorney, and the attorney's assistant, claiming that the appeal had
been prepared and mailed from Weiser, Idaho, 13 days prior to the date the appeal
was postmarked in Boise. In finding the appeal untimely the Court stated, "The
conclusive presumption that arose from the postmark on Hill's request for an appeals
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hearing cannot be overcome by evidence that the request was mailed earlier." In re
Dominy. 116 Idaho at 729, 779 P.2d at 404.
This issue was revisited in Moore v. Melaleuca, Inc., 137 Idaho 23, 43 P.3d 782
(2002).

In Moore, the Court found the claimant had overcome the conclusive

presumption tied to the postmark on her protest. This was accomplished when the
claimant provided a statement from the Idaho Falls postal supervisor who explained
the one-day delay in the affixation of the postmark to the envelope in question and
stating that the postal service was accepting responsibility for the error causing the
delay. The Moore Court distinguished the facts in that case from those present in
Dominy stating, "Dominy differs from the present case in that there was no evidence
there to explain why a delay existed in the postmarking process in the mail service.
In the present case, however, there is such evidence." Moore v. Melaleuca, Inc., 137
Idaho 23, 27, 43 P.3d 782, 786 (2002). Following the Court's decision in Moore, the
administrative rule concerning the filing of appeals in IDOL matters was amended
to allow for evidence of postal error and to apply the Court's reasoning from Moore.
This amended rule was the version in effect at all times relevant to this case.
Finally, in Smith v. Idaho Dept. of Labor, 148 Idaho 72, 218 P.3d 1133 (2009)
this Court discussed the application of IDOL rules and the case law established in
Dominy and Moore to a situation where the envelope containing an appeal did not
bear a USPS postmark. The Smith Court stated, "Read together, these cases require
that, in the absence of a USPS postmark, an appellant must provide evidence from
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the USPS to verify that the mailpiece was sent on a particular day." Smith 148 Idaho
at 76, 218 P.3d at 1137 (emphasis added).
The relevant provision of IDOL's rules in effect at the time Nelson attempted
to file her protest was IDAPA 09.01.06.012.01 (2018). The key language states,

If mailed, the appeal shall be deemed to be filed on the date of mailing
as determined by the postmark on the envelope containing the appeal,
unless a party establishes by a preponderance of the evidence that but
for error by the U.S. Postal Service, the envelope would have been
postmarked within the period for timely appeal.
IDAPA 09.01.06.012.01 (2018). See also Idaho Code§ 72-1368(3)(c) (stating only that
a determination "shall become final unless, within fourteen (14) days after notice, as
provided in subsection (5) of this section, an appeal is filed by an interested party
with the department"). Based upon the language of the Department administrative
rule quoted above, an appellant bears the burden of establishing a U.S. Postal Service
error if the appellant is seeking to establish a date of mailing not supported by a
postmark. This directly corresponds with this Court's rulings in Moore and Smith.
In this case, the facts are most closely analogous to those in Smith. As in
Smith, the envelope that contained Nelson's protest did not bear any identifiable
postmark date stamp. R., Decision of Appeals Examiner, p.2; Decision and Order, p.4;
Exhibit p.24; Tr., p. 7,LL. 13-21; p 8, LL.8-10. Also like Smith the protest was not
received by IDOL until after the expiration of the 14 day appeal window. R., Decision

of Appeals Examiner, p.2; Decision and Order, p.4; Exhibit p.24. Finally, as in Smith,
Nelson did not provide any evidence from the USPS attempting to establish the date
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on which the postal service took custody and possession of the envelope containing
the protest. Tr., p. 7, L.13 to p.10, L.2.
This case is clearly distinguishable from Moore as well. In Moore, the claimant
provided documentary evidence from the supervisor of the Idaho Falls Post office in
which the USPS accepted responsibility for the delay in the application of a postmark
to the appeal envelope.

By doing so, the claimant in Moore met her burden of

establishing with competent evidence that the USPS had taken custody of her protest
prior to the expiration of the appeal window. Nelson has not provided any comparable
evidence in this case. The only evidence that Nelson provided concerning the mailing
of the protest was her own personal testimony. Further, some of her testimony was
not based upon personal knowledge, as her husband was the individual who actually
deposited the envelope in the mail. Tr., p. 7, LL.22-25.
The Commission's decision in this matter is supported by substantial and
competent evidence. The facts demonstrate: (1) the envelope containing Nelson's
protest was received by IDOL on March 7, 2019, one day after the deadline in which
she could file a protest; (2) there was no legible postmark on the envelope in which
Nelson's protest was delivered; and (3) no statement has been provided from the
USPS explaining the defect in the postmark or establishing the date on which the
USPS took possession of the envelope. Both the IDOL Appeals Examiner and the
Commission considered the totality of the evidence and both determined that Nelson
had failed to meet her burden of establishing by a preponderance of evidence that but
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for an error by the USPS the envelope would have been postmarked within the time
period for the appeal as required by IDAPA 09.01.06.012.01 (2018).
Even if this Court concludes the facts are undisputed, and reviews the
timeliness issue as a question of law, the same result occurs. As discussed above,
Nelson failed to present competent evidence to demonstrate postal error under
IDAPA 09.01.06.012.01 (2018). No employee of the U.S. Postal Service testified that
the failure to print a legible dated postmark was postal error. There was no evidence
at all, as to why the date on the postmark was not legible. While one might argue
that it would be impossible for the U.S. Postal Service to provide same day delivery
for a letter mailed from Pocatello to Boise, Idaho, this common sense argument is not
the type of adjudicative fact that a trial court, or an appellate court for the first time
on appeal, may take judicial notice. Cf State v. Lemmons, 158 Idaho 971, 972, 354
P.3d 1186, 1187 (2015) (appellate court taking judicial notice on appeal that one ounce
is more than 28 grams); compare, State v. Lemmons, supra (concurring and
dissenting opinions).
Further, there was no request by Nelson to take judicial notice under I.R.E.
201(a) or Idaho Code § 9-101 of any fact relating to postal error. Even if she had
requested that the Commission take judicial notice that postal error must have
occurred because the postmark did not include a legible date of mailing, this type of
fact does not fall within the limited scope of facts that may be judicially noticed under
either I.R.E. 201(a) or Idaho Code § 9-101.
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CONCLUSION
Nelson's protest of the Personal Eligibility Determination was untimely filed.
The Commission correctly concluded that it had no jurisdiction to consider the merits
of the appeal. The lack of a legible, dated postmark on the envelope containing the
protest meant that the protest was filed when received by IDOL. The record does not
contain any competent, independent evidence of when the postal service first received
custody of the envelope. The Department therefore asks that the Court affirm the
order of the Commission dismissing the appeal.

' _,)_ day of December, 2019.
DATED this _L_
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By A ~~K~

M. SCOTT KEIM
Deputy Attorney General
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served a true and correct copy of the foregoing by the following method(s) to:

Christine L. Nelson
13484 Manning Lane
Pocatello, Idaho 83202

~ ' U.S. Mail
0 Overnight Mail
D Facsimile:
D iCourt email

The Franklin Group, Inc.
9222 W. Barnes Dr.
Boise, Idaho 83709

(!] U.S. Mail

D Overnight Mail
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Annette Krause
Legal Secretary
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